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US Courts have long faced a dilemma. Public access to proceedings is essential to a well-
functioning democracy. On the other hand, providing public access requires expenditure
of funds. Charging for access works against public access. Traditionally, these costs have
been considered to be part of the general operating cost of courts, and there have been no
additional fees for public access. The cost of the courthouse, the public gallery, and the
bailiff are included. The administrative cost that the clerks incur in providing free public
inspection of records is also covered, although the clerk may collect fees for filing actions
or making physical copies.

I have been trying to understand how these practices have been translated into the
networked digital era by exploring PACER, the US Courts' system for "Public Access to
Court Electronic Records." Digital technologies have a way of pushing the cost of
information dissemination toward zero, but as I observed in a recent working paper, this
does not appear to be the trajectory of public access fees. Congress has provided a
statutory limitation that states that the "Judicial Conference may, only to the extent
necessary, prescribe reasonable fees... to reimburse expenses incurred in providing these
services." In short, you can only charge for public access services if those fees are
used to, at most, cover the operating expenses for those same services. What's
more, in an accompanying conference report, Congress noted that it "...intends to
encourage the Judicial Conference to move... to a fee structure in which this information
is freely available to the greatest extent possible."

As described below, the Judiciary's financial reports appear to tell a different story: In the
past several years, the Judicial Conference has consistently expanded the scope of its
expenditures of public access fees such that the vast majority is now spent on other
services.

The Judiciary Financial Plans

The first source for my analysis is the Judiciary's annual set of Financial Plans, submitted
to Congtress after their funds for that year have been appropriated. These are not made
publicly available, but I have obtained the relevant excerpts from 2007, 2009, (appended
to my working paper) and 2010 (here). I haven't yet obtained the 2008 Plans, so for two
data points from that year I have to estimate based on averages for the prior and
following years. You can download my Excel spreadsheet that combines the top-level
data and drives the chart below (note the comments in the spreadsheet for details on how
the numbers were derived).

The original version of this article, with clickable links, is at http:[ [ openpacer.org/ pacer_costs



EPA (Electronic Public Access) funds are collected solely via PACER fees, and are
expended on a variety of programs. One of these expenditures is the PACER program
itself, but many other expenditures are not. This includes things like "courtroom
technology", "telecommunications", and "CM/ECE" (the electronic filing system). I
described some of these in my working paper, but after I published that I had the
opportunity to ask a panel made up of staff members from the Administrative Office of
the US Courts and federal judges how these fees were used. At the 7th Conference on
Privacy and Public Access to Court Records, the Hon. William E. Smith from the United

States District Court for the District of Rhode Island explained that PACER fees:

"...also go to funding courtroom technology improvements, and I think the
amount of investment in courtroom technology in '09 was around 25
million dollars. [...] Every juror has their own flatscreen monitors. We just
went through a big upgrade in my courthouse, my courtroom, and one of
the things we've done is large flatscreen monitors which will now -- and
this is a very historic courtroom so it has to be done in accommodating the
historic nature of the courthouse and the courtroom -- we have flatscreen
monitors now which will enable the people sitting in the gallery to see these
animations that are displayed so they're not leaning over trying to watch it
on the counsel table monitor. As well as audio enhancements. In these big
courtrooms with 30, 40 foot ceilings where audio gets lost we spent a lot of
money on audio so the people could hear what's going on. We just put in
new audio so that people -- I'd never heard of this before -- but it actually
embeds the speakers inside of the benches in the back of the courtroom
and inside counsel tables so that the wood benches actually perform as
amplifiers. So now the back of the courtroom can really hear what's going
on. This all ties together and it's funded through these fees."

Cleatly, the costs of expensive multimedia systems for courtrooms are not part of the
expenses incurred in providing PACER. The 2007 Judiciary Financial Plans delineate
between EPA (PACER) and non-EPA programs, illustrating the substantial discrepancy
in funds generated by the PACER program and the funds spent on PACER. As described
in my working paper, the Courts can point to no statutory justification for spending
PACER fees on these non-EPA programs. As of 2009, the Financial Plans no longer
separate EPA and non-EPA expenses, but it is easy to reconstruct these totals based on
the individual breakouts included in the plans. By doing this, I generated the following

graph:
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Income is in green, which consists of either direct collections or carryover from the
previous year. Expenditures are in red. As you can see, according to the courts, the cost
of running PACER has grown only slowly over time, whereas other services have grown
dramatically. The carryforward peaked in 2008 at $44.5m, around the time that the courts
decided to start spending more aggressively on non-PACER programs. Specifically, in
March 2007, the Information Technology Committee of the Judicial Conference observed
that, "In recent years, significant unobligated balances have accumulated," and proposed
to, "expand use of Electronic Public Access funds for IT efforts, such as applicable
network, courtroom technology and jury management requirements. The I'T Committee
did not support any reduction to the fee at this time." In 2010, expenditures on non-EPA
services will actually exceed EPA revenues. As of 2011, the courts plan to have spent out
most of the carryforward they had accumulated.

In their defense, the courts argue that all of the programs on which they spent PACER
funds are somehow generally related to electronic public access. The current PACER site
notes that PACER fees are "used to finance other expenses related to electronic public
access to the courts in areas such as courtroom technology and the Bankruptcy Noticing
Center." Nevertheless, the fact remains that many of those do not represent "expenses
incurred in providing [the charged for] setvices." Programs like CM/ECF or
Telecommunications represent, at best, ancillary programs. However, most if not all of
their expenses would exist regardless of the PACER program. What's more, parties have
always had to pay filing fees for certain actions, and although CM/ECF has saved them
time and money compared to the days of couriers, public access fees are instead paying
for the entirety of the system's development. Likewise, the Telecommunications program
extends far beyond anything required to support PACER, and would be necessary
regardless of any EPA-related use. Bankruptcy Noticing ($9.7m planned for 2010) is a
free service that creditors use to monitor incoming bankruptcy claims.



Long Range IT Plan for the Judiciary

My second source for a big-picture perspective on I'T spending by the courts is the annual
"Long Range Plan for Information Technology in the Federal Judiciary." The 2010
version is available from the US Courts website, but the link to the 2009 version was
broken in the recent upgrade of the site (which was, ironically, intended to make
information more easily accessible). Fortunately, I have it.

The Long Range Plan covers IT financing of the entire Judiciary, and as such it describes
far more than just EPA (PACER) fees. That being said, there is a fascinating shift from
the 2009 Plan to the 2010 Plan. Each year, the Judiciary forecasts costs for many different
IT-related program areas. We can therefore compare the projections for FY 2010 that are
found in the 2009 Plan with the FY 2010 projections found in the 2010 Plan. Four of
these program areas immediately pop out in such a comparison: Electronic Public Access
Program, Court Allotments, Court Administration and Case Management, and
Telecommunications. You can see the changes from one year to the next reflected in the
chart below:

Program Costs FY 2010 FY 2010

0
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Electronic Public Access

+ 0 +
Program (PACER) $26.5m $105.6m 298.49% $79.1m
Court Allotments $143.9m $102.7m -28.63% -$41.2m
Court Administration and $22.1m $2.6m -88.24% $19.5m
Case Management
Telecommunications $88.8m $76.8m -13.51% -$12m

Somehow, the projected costs of the Electronic Public Access program in 2010 grew by
about 300% between 2009 and 2010. The cost of Court Allotments, Court Administration
and Case Management, and Telecommunications shrank by an equivalent amount. It is
hard to imagine that the actual plans of the Judiciary changed so dramatically from one
year to the next. Rather, it seems far more likely that they simply decided to change their
accounting practices to portray a cost for the EPA system commensurate with the
amount they are collecting.




What Should PACER Cost To Run?

The FY2010 Financial Plan represents the lowest estimate from the Judiciary that I can
find for current PACER costs, listing "Public Access Services and Applications" at
$21.9m. But is that a reasonable number for what PACER should cost to run? Even if the
Judicial Conference believes so, it could in fact be run far more efficiently:

PACER is run on a highly inefficient decentralized infrastructure

Every court runs its own instance of PACER software, requiring its own hardware,
network connection, and support staff. This means that, between district, bankruptcy, and
circuit courts, these resources are duplicated approximately 200 times. I have heard
various theories for why this is the case, including the notion that control of records has
been traditionally delegated to local jurisdictions. It may also be true that at the time
PACER was first deployed this was the only technical and operational way to implement
it. However, a modern system administrator would never choose to implement a system
that exhibited these inefficiencies. Fortunately, the Administrative Office of the Courts
already controls the whole network and a first step of physical (if not logical)
centralization should be fairly straightforward.

PACER costs include maintaining a staff in San Antonio, TX to answer phones

Although the average PACER user may not be aware of it, there is a full-time staff at the
PACER Service Center just waiting to answer their various PACER-related questions (In
2009 this included 135,000 help desk calls, and almost 30,000 support emails). This
service helps to overcome some of the more confusing usability barriers of the current
PACER system, because these people will walk users through the process. This service is
funded out of basic PACER access fees, which are based on per-page access rather than
phone calls to the support staff.

PACER costs ironically include overhead from fee collection itself

Every quarter, PACER staff must prepare and physically mail bills to all PACER users
that have incurred a billable level of fees. They must deal with all of the administrative
overhead of managing these collections, including chasing down delinquent debtors and
prosecuting them, if necessary. This portion of costs is a self-fulfilling prophecy.

PACER includes expenses from upgrading the user interface, but 3 parties could do a better job for free
The courts could publish all PACER data in bulk-downloadable format with relative ease
and at a low cost. In this scenario, it is very likely that third parties would make the data
more easily accessible in a variety of formats, at no cost to the courts. This general

principle is laid out by my colleagues in a paper entitled "Government Data and the
Invisible Hand."

If providing electronic public access can be grounded in free bulk access, the costs might
well be manageable even within a no-fee system. The courts might also find it easier to
avoid straying from the statutory requirement to, "only to the extent necessary, prescribe
reasonable fees... to reimburse expenses incurred in providing these services."



